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Declaratoryjudgmentaction.  Plaintiff is Classic Fire and Marine Insurance

Company;defendantMoeandCurlyCorporation,plaintiff’sinsured,operatesabaronDelaware

AvenueintheCityofPhiladelphia.  Plaintiff seeks a declaration that it is not obligated to defend

MoeandCurlyinanunderlyingactionpendinginthePhiladelphiaCourt ofCommonPleas.  The

underlyingactionarisesfromanassaultandbatterythattookplaceindefendant’sestablishment;

defendant’semployeesallegedlywerenegligentinallowingtheincidenttooccur.

Plaintiffseeksjudgmentonthepleadings,allegingthatthe assaultandbattery

exclusioncontainedinMoeandCurly’sinsurancepolicyrelievesitofanydutytodefend.  This

exclusionstates,inrelevantpart:

Actionsandproceedingstorecoverdamagesforbodilyinjuriesor property
damagearisingfromthefollowingareexcludedfrom coverage,andtheCompany
isundernodutytodefendortoindemnifyaninsuredinanyactionorproceeding
allegingsuchdamages:



1. Assaultand Batteryoranyactoromissioninconnectionwiththe
preventionorsuppressionofsuchacts;

2. Harmfuloroffensivecontactbetweenoramongtwoor more
persons;

3. Apprehensionofharmfuloroffensivecontactbetweenoramong
twoor morepersons;or

4. Threatsbywordsordeeds.

Regardlessofdegreeofculpabilityorintentandwithoutregardto:

A. Whethertheactsareallegedtobebyorattheinstructionoratthe
directionoftheinsured,hisofficers,employees,agents,or
servants;orbyanyotherpersonlawfullyorotherwiseon,at,or
nearpremisesownedoroccupiedbytheinsured;orbyanyother
person;

B. Theallegedfailureoftheinsured,orhisofficers,employees,
agents,orservants,inthehiring,supervision,retention,orcontrol
ofanyperson,whetherofnotanofficer,employee,agent,or
servantoftheinsured;

C. Theallegedfailureoftheinsuredorhisofficers,employees,
agents,orservantstoattempttoprevent,barorhaltanysuch
conduct.

Initsresponseandcross-motionforjudgmentonthepleadings,defendantrelies

ontherecentunpublishedcaseofMechettiv.Weisberg,No.3102Phila.1996(Pa.Super.,June

10,1997).  In Mechetti,apaneloftheSuperiorCourtruled,undercircumstancesalmostidentical

tothosepresentedhere,thatanassaultandbatteryexclusiondidnotjustifytheinsurer’srefusal

todefendwherethecomplaintallegedvariousnegligencetheories.  The exclusion in that policy

read:

Itisherebyagreedthatnocoverageshallapplyunderthispolicyforanyclaim,
demandorsuitbasedonassaultandbattery,andassaultshallnotbedeemedan
accident,whetherornotcommittedbyoratthedirectionoftheinsured.

Thecourtdistinguishedbetweenaclaim“basedonassaultandbattery”andonefoundedupon



theallegednegligenceoftheinsuredinpermittingsuchanassault,andfoundthatthe claimwas

potentiallywithinthescopeofthepolicy,thusgivingrisetoadutytodefend.  The assault and

batteryexclusioninthepolicyatissuehere,however,ismuchbroader,andclearlycoversthe

conductatissueintheunderlyingaction.  Furthermore, the Mechetticourtfaultedtheinsurerin

thatcase forrefusingtodefendwithoutfirstobtainingadeclaratoryjudgment:

Mechetti’scomplaint...containedallegationsofgeneralnegligenceand
potentiallyfellwithinthecoverageofthepolicy.[Theinsurer],ataminimum,
shouldhavepursuedtheavailabledeclaratoryjudgmentprocedureattheoutsetto
determineitsdutytodefendtheinsured.  Unfortunately, however, [it] failed to do
so.  Thus, we conclude that the trial court properly found that [the insurer] was
obligatedtodefendbecausethefactualallegationsofthecomplaintwere
potentiallywithinthescopeofthepolicy.

PlaintiffhasheredonepreciselywhattheMechetticourtsaidoughttobedone.  An Order

follows.
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ORDER

ANDNOW,this                  day of November, 1997, IT IS ORDERED:

1. Plaintiff’smotion forjudgmentonthepleadingsisGRANTED.

2. Defendant’scross-motionforjudgmentonthepleadingsisDENIED.

3. Plaintiffowesnodutytodefendorindemnifydefendantintheunderlying

action,Radziakv.MoeandCurly,Inc.,No.2399(Phila.C.C.P.MarchTerm1996).


